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'Efjemain the top priority on the

ist of concerns for govern-
ments, decision-making bodies
and regulators, and their accompa-
nying considerations have out-
grown the financial sector to
include regulated and non-regu-
lated actors alike.

Against this background, three main
trends have been identified: (i) a broader
scope of binding ESG obligations to in-
clude both regulated and non-regulated
entities, (i) a growing risk of litigation and
(iii) a greater focus among regulators on
actively verifying compliance. Whilst these
trends llustrate that the current ESG envi-
ronment still has its challenges, these chal-
lenges can also become opportunities for
actors who stay ahead of the game, both
in terms of ensuring adequate compliance
and operational implementation and in
terms of strategic positioning.

Trend 1: Broader scope of binding
ESG obligations to include regulated
and non-regulated entities alike

NERD, CSRD, Taxonomy Regulation and
CS3D

More and more regulations in ESG tend
toinclude both regulated and non-regula-
ted entities within the scope of binding
ESG obligations. For example, Directive
2014/95/EU amending Directive
2013/34/EU as regards disclosure of non-
financial and diversity information by cer-
tain large undertakings and groups
(NFRD) imposes certain non-financial
disclosures and applies to both regulated
and non-regulated entities.

Regulation (EU) 2020/852 on the establish-
ment of a framework to facilitate sustaina-
ble investment, and amending Regulation
(EU) 2019/2088 (Taxonomy Regulation),
applies to the same range of companies
with respect to the reporting obligations
on taxonomy-eligible and taxonomy-ali-
gned activities provided for therein.

However, until now the reporting obliga-
tions under the NFRD were limited to
large European “public-interest entities”
with more than 500 employees, which en-
compassed approximately 12,000 compa-
nies in the European Union.

This will change under Directive (EU)
2022/2464 amending Regulation (EU) No
537/2014, Directive 2004/109/EC, Directive
2006/43/ and Directive 2013/34/EU, as re-
gards corporate sustainability reporting
(CSRD), which will extend the scope of
non-financial reporting obligations provi-
ded for therein to small listed companies
and non-European companies that, re-
gardless of their size, (i) have a subsidiary
or branch in the EU and (ii) have generated
a net turnover of EUR 150 million in the
last two years. As a result, it is expected
that the reporting obligations imposed
under the CSRD will have a direct impact
on approximately 50,000 EU companies,
as well as an additional 3,000 companies
outside of the EU.

Furthermore, the CSRD requires that, in
non-financial reporting, disclosures in-
clude information on suppliers and esta-
blished business partners in companies’
upstream and downstream value chains.
As aresult, entities that are part of an in-
scope entity’s value chain are not them-
selves directly targeted under the CSRD
will nevertheless be impacted by its re-
quirements.

Lastly, the Proposal for a Directive on Cor-
porate Sustainability Due Diligence and
amending Directive (EU) 2019/1937
(CS3D), which aims to regulate the beha-
viour of companies across all sectors of the
economy, will also apply to both regulated
and non-regulated companies.

The challenges

The main challenge in this respect is that
the rules now being imposed on a very

large pool of companies are highly com-
plex. Companies that fall within the
scope of the CSRD must include in their
management report information on their
business model and strategy, their sustai-
nability targets and the persons in charge
of them, their policies on sustainability
matters, their due diligence process
conducted on sustainability matters, their
incentive schemes linked to sustainability
matters, their impacts on the company’s
value chain and actions to remedy those
impacts, the principal risks on sustaina-
bility matters and the indicators relevant
to all of the above. Such non-financial in-
formation must also be disclosed in accor-
dance with the European Sustainability
Reporting Standards developed by the
European Financial Reporting Advisory
Group, which are very technical rules that
are constantly evolving.

The opportunities

However, these challenges also create
new opportunities. Thanks to the man-
datory reporting rules that are now wi-
dely imposed on entities, undertakings
are forced to reflect on the implementa-
tion of an ESG strategy and to focus on
identifying the potential business advan-
tages of a stronger commitment to sustai-
nability. For example, there are several
academic studies that find a positive re-
lationship between higher ESG scores
and financial returns.

Industry experts note five key sources of
fundamental business value that explain
these findings:

- top-line growth; companies with a
stronger sustainability proposal/commit-
ment are more likely to attract customer
loyalty and new customers;

- cost savings: companies that are more
resource-efficient generally have a lower
unit/cost structure;

- facilitating regulatory relationships:
companies that are more responsible
about their ESG efforts are less likely to
attract adverse punitive regulatory out-
comes;

- talent recruitment: new generations of
talent, who often want to ensure that their
work has a wider impact, are more likely
to be attracted to and retained by compa-
nies with a strong sustainability strategy.
This may then lead to higher productivity
in the workplace;

- investment optimisation, by using the
integration of ESG considerations in the
investment decisions to avoid the holding
of stranded assets that are at risk of write-
downs.

In this respect, it is interesting to note that,
in practice, there are actors who are not
subject to mandatory sustainability repor-
ting rules but still choose to publish infor-
mation on ESG initiatives or strategies on
their websites and in their corporate docu-
mentation for the benefit of their clients,
business partners and employees.

Trend 2: Growing litigation risk
The global trend

These voluntary disclosures are, however,
not without risk, as companies are now in-
creasingly held accountable in court for the
information that they publish in relation to
ESG strategies and commitments, even if
such publications are made on a purely
voluntary basis.?

Many companies are criticised for publi-
shing sustainability statements that are not
representative of reality. This practice is
known as “greenwashing’”, a common de-
finition for which has been proposed by
the three European Supervisory Authori-
ties: “a practice where sustainability-related
statements, declarations, actions, or communi-
cations do not clearly and fairly reflect the un-
derlying sustainability profile of an entity, a
financial product, or financial services” ©

Undertakings are also criticised for other
behaviours, such as the failure to actually
achieve ESG commitments they have an-
nounced, the use of ambiguous wording
in ESG disclosures or the failure to make
sufficiently ambitious ESG commitments.

These litigation cases are often initiated by
what are known as “activist sharehol-
ders”, who acquire a minority stake in a
company in order to launch a lawsuit
against it and sometimes also its indivi-
dual directors, and touse these lawsuits as
ameans of putting pressure on politicians
and decision-makers to impose binding
changes in corporate strategies.

The Luxembourg outlook

Although there has not yet been a specific
ESG-related litigation case in Luxem-
bourg, there is a risk that claimants may
now try to rely on allegedly inaccurate
ESG publications or failed commitments
to claim damages from the disclosing en-
tity. An unhappy investor who has suffe-
red losses in their investment portfolio
could be tempted to sue the issuers or ma-
nufacturers of the financial instruments in
the portfolio on the basis of inadequate
disclosures on the ESG features of the re-

levant instruments. While the success of
such claims is far from certain, any ESG li-
tigation, regardless of its result, brings re-
putational risks of tainting the company’s
image. Therefore, undertakings are stron-
gly advised to focus on litigation preven-
tion in terms of reinforcing compliance
and to seek guidance on the many impli-
cations of making ESG disclosures.

Trend 3: Increased
scrutiny from regulators

The new focus

There is a risk of litigation for any type of
company, whether regulated or not. In
addition, regulated entities have to
contend with their supervisory authori-
ties concentrating more strongly on com-
pliance with sustainability-related rules
and obligations.

In the asset management industry, the
Commission de surveillance du secteur
financier (CSSF) has recently reviewed
and published a report on the success of
implementing the sustainability-related
provisions introduced by key European
sustainable finance regulations, such as
Regulation (EU) 2019/2088 of the Euro-
pean Parliament and of the Council of 27
November 2019 on sustainability-related
disclosures in the financial services sector
(SFDR) and the Taxonomy Regulation,
inindustry.®
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The supervisory authorities have been
granted strong administrative powers to
enforce compliance with the applicable re-
gulatory rules. The law of 25 February
2022 implementing the SFDR and the
Taxonomy Regulation in particular grants
specific administrative sanctioning po-
wers to the CSSF and the Commissariat
aux Assurances (CAA) in the event that fi-
nandial participants fail to comply with the
SFDR and the Taxonomy Regulation.

The balancing factor

Regulators have so far refrained from im-
posing specific sanctions for sustainabi-
lity-related shortcomings and instead
taken a constructive approach to helping
and assisting financial actors in the im-
plementation of the relevant sustainabi-
lity requirements.

The CSSF has been very open in discus-
sing implementation issues and questions
with market actors. Notably, the CSSF has
conducted self-assessment exercises on
compliance with transparency and risk
management obligations with sample
groups of banks to give them guidance on
the concrete actions required by the imple-
mentation of these obligations.® Financial
actors are thus not left completely on their
own. However, both the CSSF and the
CAA have repeatedly announced that
they have included the verification of
compliance with ESG requirements in
their current supervisory priorities.© It
would therefore be wise for all parties,
whether banks, investments firms or fund
managers, to start preparing for on-site
inspections that focus on sustainability.

Conclusion

In the face of a broadening scope of appli-
cation for binding ESG obligations, grow-
ing risk of litigation and targeted
regulatory scrutiny, sustainability consid-
erations play an important part in corpo-
rate strategy. Open dialogue with
regulators and expert support in under-
standing the implications of voluntary and
mandatory adherence to the complex
legal framework are invaluable for com-
panies, not only to prevent compliance
risk, but also to identify potential sources
of business value.
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Private Credit Funds enter age of customisation

ew industry research re-

veals how private credit

fund managers are increas-
ingly providing investors with cus-
tomised exposure to the asset class.

Published by the Alternative Credit
Council, the private credit affiliate of the
Alternative Investment Management
Association, and global law firm Dechert
LLP, In Partnership: Trends in Private
Credit Fund Structuring (“In Partnership”)
identifies three key trends that are driv-
ing this change:

- Greater investor demand for structures
that provide customised exposure to pri-
vate credit strategies;

- Growing appetite for hybrid and ever-
green funds; and

- Growing appetite of private credit fund
managers to raise capital from retail
clients.

InPartnership includes exclusive data and
insights into how these trends are shaping
the expanding US$1.5 trillion private
credit market. 80% of surveyed private
credit managers report managing capital
through a combination of commingled
funds and other vehidles.

Almost all (95%) of the firms offer man-
aged accounts for single investors, with
69% of all respondents expecting investor
demand for co-investment to increase.

The report highlights how private credit
fund managers operate funds with a
range of liquidity profiles and explores
the growing role of hybrid or evergreen
fund structures. 51% of respondents
have funds that offer investors some
right to redemption and 48% expect in-
vestor demand for liquidity to increase.

In Partnership finds that investors seek-
ing ongoing exposure to private credit
value how evergreen funds can offer
flexibility and support efficient capital
raising and deployment. Leverage is an-
other area where private credit funds are
customising their offering, with 41% of
respondents including levered and un-
levered sleeves and another 12% consid-

ering to offer such flexibility for future
fundraising. In Partnership also pro-
vides insights into the growing appetite
of private credit funds to raise capital
from retail investors. Two thirds of firms
are currently, or are considering, raising
capital from retail clients for upcoming
fund offerings, compared to 41% who
have retail clients today.

The research draws on survey data from
40 private credit fund managers repre-
senting an estimated US$800 billion pri-
vate credit assets under management
and interviews with leading private
credit fund managers.

Report : hitps://urlzs.com/QLorA



