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Hello and welcome!

Let’s enjoy an interactive session

Q&A – please send your questions to the panelists

You can access the Q&A section by clicking on the 3 dots

button in the toolbar at the bottom of you screen.

Chat – should you have technical issues, please write

us in the chat

You can access the chat section by clicking on the icon in

the toolbar at the bottom of your screen.
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Introduction



Scope

CBDF Directive

Directive (EU) 2019/1160 of 20 June 2019 with regard to cross-border distribution of
collective investment undertakings amending:

 UCITS Directive (2009/65/EC)

 AIFM Directive (2011/61/EU)

CBDF Regulation

Regulation (EU) 2019/1156 of 20 June 2019 on facilitating cross-border distribution of
collective investment undertakings and amending:

 EuVECA Regulation (EU 345/2013)

 EuSEF Regulation (EU 346/2013)

 PRIIPs KIDs Regulation (EU 1286/2014)

Luxembourg 08 December 2020



Objectives

As of today, still different regulatory and supervisory approaches re. cross-border
distribution of collective investment funds which result in barriers to cross-border
marketing access of Alternative Investment Funds and UCITS.

CBDF Regulations objectives:

 Enhance the regulatory framework applicable to the distribution of AIFs and UCITS

 Further coordinate the conditions for fund managers operating in the countries of the
European Economic Area

 Facilitate cross-border distribution of investment funds

Luxembourg 08 December 2020



Topics addressed in the CBDF Regulations

CBDF Directive

 Harmonised definition of the pre-marketing concept (so far not applicable to UCITS)
 Notification procedure (maintenance) => AIFM / UCITS marketing passport
 De-notification
 Facilities available to retail investors

CBDF Regulation

 Marketing requirements
• Requirements on marketing communications,
• Publication of national provisions, ESMA central database on national provisions 
• Ex-ante verification of marketing communications (UCITS, AIFM, EuVECA and 

EuSEF Managers selling funds to retail investors)

 Standardisation of notifications to ESMA (central database)

 Fees and charges
• Fees in line with actual costs incurred for carrying out the duties
• Regulator invoice to be provided
• Publication of the fees on the EEA Member States regulator’s / ESMA website

Luxembourg 08 December 2020



9 November 2020: ESMA consultation paper on guidelines on marketing communications under the CBDF 

Regulation. Feedback by 8 February 2021

CBDF Regulations - Timeline

2021

2019

2020

2022

2023

20 June 2019:  Adoption of the CBDF Directive and of the CBDF regulation

By 2 August 2021

 Transposition of the CBDF Directive into local regulations

 Publication of a report by the Commission on reverse solicitation

 Publication of requirements on marketing communications by regulators + issuance of guidelines by ESMA

 Ex-ante verification of marketing communications (nothing specified but should be once requirements are 

published)

2 February 2021: ESMA submission of implementation technical standards 

By 2 February 2022: ESMA Central Database

2 February 2020: Publication of fees and charges by local competent authorities
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2024

By 2 August 2023: Commission report re. the harmonization of the pre-marketing to UCITS

By 2 August 2024: Evaluation by the Commission of the CBDF Regulations’ application

31 March 2020: ESMA consultation paper on draft implementation technical standards under the CBDF 

Regulation. Feedback by 30 June 2020

1 August 2019: Entry into force of the CBDF Regulations (except for the topics listed elsewhere in this timeline)



Agenda

1. Pre-marketing concept

2. EU Marketing passport – maintenance

3. De-notification process

4. Facilities available to retail

5. Marketing communication requirements

6. Transparency requirements (including ESMA Database)

7. Q&A

Luxembourg 08 December 2020
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1. Pre-marketing concept



Pre-marketing 
CBDF Directive

 A definition (sometimes more restrictive than the one currently available in some EEA Member 

States) has been voted on 20 June 2019:

“Pre-marketing means provision of information or communication, direct or indirect, on 
investment strategies or ideas by an EU AIFM or on its behalf, to potential professional 
investors domiciled or with a registered office in the Union in order to test the interest in 
an AIF which is not yet established or established but not yet notified for marketing in 

that Member State where the potential investors are domiciled or have their registered 
office.”

 Conditions:

• Not yet established AIF or established but not yet notified for marketing

• Applicable to EU AIFM/AIF only

• Information not sufficient to allow investors to commit to acquiring shares/units

• No possibility for investors to subscribe

• No subscription documents (or equivalent) in a draft of a final form to be provided

• Final form of constitutional / offering documents (of an AIF not yet established)

• Disclosure on offering documents (no possibility to subscribe / incomplete subject to change)

• Information related to pre-marketing activities shall be available to local Member States 

regulators 

Luxembourg 08 December 2020



Pre-marketing 
CBDF Directive

 Subscriptions by professional investors after such pre-marketing activities are considered 
as being the result of marketing, and hence necessary prior notifications must have been 
done (no possibility to rely on reverse solicitation during 18 months from the beginning of 
the premarketing activity).

 Information about pre-marketing shall be sent to the home country regulator of the AIFM 
within 2 weeks after pre-marketing activities have started:

• When and where the pre-marketing is taking place

• In respect of which AIFs, stating their investment strategies

• With a brief description of the pre-marketing

 Third party in charge of pre-marketing shall be:

• Investment firm / tied agent in accordance to MiFI Directive

• Credit institution

• UCITS management company

• Authorised EU AIFM

 Not applicable to UCITS until assessment is made by the Commission (2 August 2023)

Luxembourg 08 December 2020
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2. EU Marketing Passport -
maintenance
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Current European Marketing Passports

UCITS (Art. 93 UCITSD) AIFs (Art. 31, 32 AIFMD)*

No pre-marketing harmonised No pre-marketing harmonised

UCITS Regulator to Regulator process (except 

maintenance)

AIFM Regulator to Regulator process 

10 Working Days 20 Working Days

Information / Paying Agent Not needed in notification file

For public distribution For marketing to professional investors only (& 

locally semi-pro.)

Highly standard Quite standard

Maintenance = changes made to initial

notification file and fund documents

Maintenance = Material changes only 

(according to the law… CSSF practice differs)

*Cf. Art. 36 AIFMD for EU AIFM with either non-EU AIF(s) or EU AIF(s) being feeder of non-EU AIF(s)

Cf. Art. 42 AIFMD for non-EU AIFM

Cf. Art. 43 AIFMD re. marketing to retail investors



1) Changes to notification letter(s)

 Notification letter to include details for invoicing corresponding regulators’ fees

 Details of entity in charge of providing facilities to retail investors (in case of AIF)

2) Changes to notification processes

 No change to the current UCITS and AIFM initial passporting processes

 X-border registration maintenance processes impacted:

• 1 month deadline now applicable to the home Member State regulator to transmit a 

revised file

• from single to dual procedures applicable to UCITS

• new timelines & procedures applicable to the home Member State regulator in 

case of non-compliance of the AIFM/AIF/UCITS with their respective Directives

Luxembourg 08 December 2020
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3. De-notification process



De-notification

Key elements foreseen by the CBDF Directive:

 Harmonised process

 Possibility to de-register even when investors remain in the UCITS/AIF

 Blanket offer for at least 30 days, to repurchase free of any charges or deductions
(except for closed-ended funds) all shares or units, notice shall be sent 30 days
before the de-registration takes place (individually or through intermediaries)
explaining the consequences of not accepting the offer

 De-registration shall be made public by means of a publicly available medium 
(including consequences of not accepting the offer to redeem or repurchase)

 AIFM/UCITS still subject to transparency requirements towards investors and Home 
Member State regulator (as long as investors remain in the fund)

• Fund documents such as prospectus, financial reports, constitutive documents, 
KIIDs, NAV etc.

• Annual report, article 23 disclosure

 For AIF, no possibility to do pre-marketing during a period of 36 months after de-
registration (of same AIF, investment strategy, idea) in the relevant country of de-
notification

Luxembourg 08 December 2020
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4. Facilities available to 
retail investors



Facilities available to retail investors 

New criteria foreseen by the CBDF Directive for marketing in the 
European Union to retail investors:

 Clear information on facilities to be made available to retail investors (subscription, 
repurchase, redemption and other payments, information/documents available, 
access to procedures and arrangements put in place with respect to investor’s 
exercise of their rights arising from their investment etc., act as the point of contact 
with competent authorities)

 Information to be provided on how the facilities are rendered (in a durable medium)

 Facilities to be provided in one of the official languages of the Member States where 
the fund is marketed to retail investors (or approved by the competent authorities)

 No local physical presence required (facilities can be made available by the UCITS / 
AIFM / third party duly appointed)

 Facilities to be provided by the UCITS/AIFM itself or by a third party (written contract) 
subject to regulation and supervision governing the tasks to be performed (or both)

Luxembourg 08 December 2020
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5. Marketing 
communications



Marketing communications

Requirements related to the content of the marketing communications:

 Identifiable as such, provide risk and rewards of purchase, fair, clear and not 
misleading

 Information not in contradiction with:
• prospectus / KIID -> UCITS
• Article 23 AIFMD (and offering document/KID for AIF as the case may be)

 Information on how, where and in which language investors can obtain the 
prospectus/KIID + hyperlink to or website address for those documents

 Information on how, where and in which language investors can obtain the UCITS 
summary of investor rights + hyperlink to or website address for such a summary

 Information that cease of marketing is possible

Luxembourg 08 December 2020



Marketing communications

Ex-ante verification of marketing communications:

 Applicable to UCITS and AIFs sold to retail investors (including EuVECA and EuSEF
managers)

 Member States regulator may require prior notification of documents used for 
investors

 Shall not constitute a prior condition for the marketing

 Corresponding MS regulators shall inform within 10 working days of receipt when 
amendments have to be made

 Rules and procedures shall be published on regulator’s website

Luxembourg 08 December 2020
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6. Transparency 
requirements



Transparency of marketing requirements and regulator 
fees

National regulators will have:
- to send to the address referred to in AIFM/UCITS notification file:

 Invoice, payment instruction (including due date and means of payment) of the
fees levied by the national regulator

- to publish online (maintain up-to-date), and notify to ESMA:

 all applicable provisions governing marketing requirements for UCITS and AIFs
and related hyperlinks to website

 information on their fees relating to marketing requirements, which have to be
“consistent with the overall cost relating to the performance of the functions of
the competent authority.” and related hyperlinks

- to report to ESMA

 de-notification of UCITS/AIFs

 information related to ex-ante/post verifications of marketing communications
(amendments requested, identification of breaches highlighting the most frequent
ones, sanctions etc.)

Luxembourg 08 December 2020



ESMA

At the level of ESMA:

 Technical standards to be developed by ESMA and provided to the Commission by 2
February 2021 (standard forms, templates and procedures)

 By 31 March 2021, information related to ex-ante/post verifications of marketing
communications to be provided by MS regulators to ESMA

 By 2 August 2021, guidelines to be issued on marketing communication
requirements

 Communication of link to Member States regulators’ website related to applicable
national laws, regulations and administrative provisions governing marketing
requirements

 Communication of link to Member States regulators’ website related to fees / charges
and development of a publically available interactive tool by 2 February 2022 to
provide an indicative calculation of the fees or charges

 Communication from MS regulators re. de-notification (UCITS/AIF)

 By 2 February 2022, list of AIFs/UCITS marketed to be published on ESMA Central
Database

=> ESMA Central Database: by 2 February 2022

Luxembourg 08 December 2020
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Contact Us

Arendt Regulatory & Consulting S.A.

Fund Distribution

41A, avenue J.F. Kennedy

L-2082 Luxembourg

DistributionARC@arendt.com

Alexandra Leininger

T +352 26 09 10 7746

François Jacquemet

T +352 26 09 10 7747

mailto:DistributionARC@arendt.com
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Listen to Arendt Podcasts and install the Arendt Insights App to never miss a beat with the 

latest legal, tax and business developments in Luxembourg. 

Important Notice and Disclaimer: Whilst a best efforts approach has been taken to ensure the accuracy of the information provided in this presentation, as at the date thereof, this

information is only designed to provide with summarised, and therefore non complete, information regarding the topics covered. As such, this presentation does not constitute legal

advice, it does not substitute for the consultation with legal counsel required prior to any undertakings and it should not be understood as investment guidelines. If you would like to

receive a legal advice on any of the issues raised in this presentation, please contact us.

https://bit.ly/2IScZo5
https://bit.ly/2HuS4pM

