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THE IMPACT OF THE EUROPEAN SHAREHOLDER RIGHTS 
DIRECTIVE II ON THE INVESTMENT FUND INDUSTRY

I. THE SHAREHOLDER RIGHTS DIRECTIVE  II  : A BRIEF 
INTRODUCTION

The objectives of the European Shareholder Rights Direc-
tive II (SRD II)1 are very ambitious: remedying the short-
comings of traditional corporate governance models that 
became apparent during the global financial crisis, i.e. ex-
cessive short-term risk borne in many cases by managers, 
inadequacy of the level of monitoring of investee compa-
nies and of the engagement of institutional investors and 
asset managers and undue focus on short-term returns.2

Falling within the scope of the European Commission’s 
Action Plan on European company law and corporate 
governance launched in December 2012,3 the SRD II seeks 
to encourage long-term shareholder engagement and to 
increase transparency between companies and investors 
at all levels. In order to achieve this goal, the SRD II intro-
duces new requirements with regard to: (i) the identifica-
tion of shareholders, the transmission of information and 
the facilitation of exercise of shareholder rights, (ii)  the 
transparency of institutional investors, asset managers 
and proxy advisors, (iii)  the right to vote on the remu-
neration policy, and (iv)  the transparency and approval 
of related party transactions. More specifically, it pro-
vides that listed companies have the right to identify 
their shareholders with the objective of engaging in direct 
communication with the investor. For this purpose, inter-
mediaries are required to communicate in a standardised 
and timely manner the relevant information concern-
ing shareholder identity and to facilitate the exercise of 
rights by shareholders, including the right to participate 

and vote in general meetings. The SRD  II also provides 
that listed companies must establish a remuneration pol-
icy as regards their directors and that shareholders have 
the right to vote on such remuneration policy at the gen-
eral meeting. Material transactions between listed com-
panies and a related party are subject to prior approval 
by the management body as well as to public disclosure 
requirements. Furthermore, institutional investors and 
asset managers are required to develop and publicly dis-
close their engagement policies as well as the implemen-
tation of such engagement policies.

Given the framework described above, this analysis aims 
at identifying the impact of the SRD II on the investment 
fund sector, especially in Luxembourg due to its impor-
tance as an international financial centre and its success 
in attracting asset managers and institutional investors 
globally. It focuses on identifying which of the players 
typically involved in the operations of an investment fund 
are likely to be impacted by the new requirements, taking 
into account the Luxembourg implementing law of 1 Au-
gust 20194 (Law).5

II. INVESTMENT FUNDS AS ISSUERS OF SHARES

The SRD II addresses ‘companies which have their reg-
istered office in a Member State and the shares of 
which are admitted to trading on a regulated market 
situated or operating within a Member State’.6 In this 
regard, it is worth highlighting that the Law refers to 
companies ‘under Luxembourg law whose shares are ad-
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See also Art. 1(6) of the Law.

19. Art. 1(6) of the SRD and Art. 1(5) of the Law.

mitted to trading on a regulated market’,7 without any 
reference to the location of such regulated market. To 
lift any doubt, the last paragraph of Article 1(1) of the 
Law specifies that the Law is also applicable to ‘those 
companies whose securities are traded on a market of 
a non-Member State, which is regulated, operates regu-
larly, is recognised and open to the public, and which, by 
an express provision in their articles, have declared this 
law applicable’.8

The relevant companies, as issuers, are required to pro-
vide certain information to their shareholders before 
each general meeting and to facilitate the exercise of 
shareholder rights.9 Furthermore, issuers must establish 
a remuneration policy as regards their directors.10 It is 
worth mentioning that the SRD II introduces the right of 
shareholders to vote on the remuneration policy at the 
general meeting (the so-called ‘say on pay’ principle). 
Such vote may have a binding or an advisory nature.11 The 
Law has opted for an advisory nature.12 Notwithstanding 
the foregoing, the articles of association of the relevant 
issuers may provide that such vote is  binding.13

The SRD  II allows Member States to exempt from its 
scope of application: (i) UCITS within the meaning of 
Article  1(2) of Directive  2009/65/EC of the European 
Parliament and of the Council (UCITS Directive), (ii) col-
lective investment undertakings within the meaning of 
Article 4(1)(a) of Directive 2011/61/EU of the European 
Parliament and of the Council (AIFMD) (i.e. alternative 
investment funds –  AIFs), and (iii)  cooperative socie-
ties.14 Luxembourg opted for such exemption pursuant 
to  Article 1(2) of the Law.

This means that investment funds are not concerned 
by the SRD II as issuers of securities. Even if investment 
funds have their shares traded on a regulated mar-
ket, they are not subject to the above-mentioned ob-
ligations regarding inter alia the identification of their 
shareholders, the transmission of information and the 
facilitation of exercise of shareholder rights by their 
shareholders.

Notwithstanding the foregoing, the relevant exemption 
does not cover the transparency obligations laid down in 

chapter Ib of the SRD II15 and in the corresponding chap-
ter  1ter of the Law for institutional investors and asset 
managers.16 Pursuant to the relevant provisions, institu-
tional investors and asset managers are subject to trans-
parency obligations with respect to their investment in 
shares traded on a regulated market. The rationale be-
hind this choice is the consideration of the key role played 
by institutional investors and asset managers with re-
gard to the corporate governance, the strategy and the 
long-term performance of listed companies.17

III. INVESTMENT FUNDS AS INVESTORS IN SHARES

While UCITS and AIFs are excluded from the scope of 
application of the SRD II as issuers of shares, the SRD II 
may nevertheless affect them in their capacity as inves-
tors in shares. In the context of the investment by an 
investment fund in a target company having its regis-
tered office in a Member State and the shares of which 
are traded on a regulated market, the relevant target 
company (directly falling within the scope of the SRD II) 
has the right to identify the investment fund as its 
shareholder. Furthermore, in case the investment fund 
is investing in a target company using intermediaries, 
the target company may request the intermediaries to 
communicate, without delay, information regarding the 
investment fund.

IV. ASSET MANAGERS

Asset managers within the meaning of the SRD II and the 
Law, which transposes quite literally the SRD II, are MiFID 
investment firms as defined in point (1) of Article 4(1) of 
Directive  2014/65/EU (MiFID) providing portfolio man-
agement services, authorised AIFMs, UCITS management 
companies (ManCos) and self-managed UCITS (SIAGs).18

The transparency obligations apply to them ‘to the extent 
that they invest in such shares on behalf of investors’.19 
Since the term ‘investors’ is not further defined, the asset 
managers falling within the scope of the SRD II are those 
that invest in shares traded on a regulated market on be-
half of ‘any client or fund, regardless of whether the client 
was established in the EU and regardless of whether a 
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fund has any EU investor, whether institutional investor 
or otherwise’.20

Based on the assumption that transparency has a posi-
tive impact on investor awareness, investment decisions 
by ultimate beneficiaries, dialogue between companies 
and shareholders, shareholder engagement and account-
ability to stakeholders and to civil society,21 the SRD II 
makes asset managers develop and publicly disclose 
their engagement policy and its implementation.22 Both 
must be available free of charge on the asset manager’s 
 website.23

The content of the engagement policy is expressly identi-
fied by the SRD II and the Law as comprising the follow-
ing aspects: integration of shareholder engagement into 
their investment strategy, monitoring of investee com-
panies on relevant matters, conduct of dialogues with 
investee companies, exercise of voting rights and other 
rights attached to shares, their cooperation with other 
shareholders, communication with relevant stakeholders 
of the investee companies and management of actual 
and potential conflicts of interests in relation to their en-
gagement.24

The report illustrating the implementation of such en-
gagement policy, to be published on an annual basis, 
should include a general description of voting behaviour, 
an explanation of the most significant votes and the use 
of the services of proxy advisors and a public disclosure 
of how they have cast votes in the general meetings of 
companies in which they hold shares. In this respect, it is 
expressly foreseen that votes that are insignificant due 
to the subject matter of the vote or the size of the hold-
ing in the company may be excluded by such disclosure.25 
It is worth mentioning that pursuant to recital  (18) of 
the SRD  II, investors should set their own criteria re-
garding which votes are insignificant and apply them 
consistently.

An exemption from the aforementioned engagement 
policy is possible only if there is a clear and reasoned ex-
planation for non-compliance and provided that this lat-

ter is publicly disclosed. Neither the SRD  II nor the Law 
identifies any reason/criterion for such exemption can 
be based. The EFAMA Stewardship Code,26 which was 
updated in 2017 with the aim of being a reference doc-
ument for asset managers seeking to comply with the 
SRD II and in particular with its Article 39 regarding en-
gagement policy, does not provide any guidance either in 
this regard. The delegation of portfolio management and 
the existence of an engagement policy at the level of the 
delegated portfolio manager could potentially be regard-
ed as a sufficient justification.

V. INSTITUTIONAL INVESTORS

Within the meaning of the SRD  II and the Law, institu-
tional investors are life insurance companies and pension 
plans.27 The transparency obligations apply to them ‘to 
the extent that they invest directly or through an asset 
manager in shares traded on a regulated market’.28 De-
spite the lack of clarity in the wording, it also includes 
‘situations where an asset manager invests on behalf 
of an institutional investor, either on a discretionary cli-
ent-by-client basis or through a collective investment un-
dertaking’.29

Institutional investors are subject to the same require-
ments regarding the development and public disclosure 
of an engagement policy and its implementation as de-
scribed above in relation to asset managers.30 In addition, 
institutional investors must also publicly disclose how the 
main elements of their equity investment strategy are 
consistent with the profile and duration of their liabilities 
and how they contribute to the medium and long-term 
performance of their assets.31

Furthermore, where an asset manager invests on behalf 
of an institutional investor, the latter must publicly dis-
close its arrangements with the asset manager and, in 
particular, the following elements: (a) how the arrange-
ment with the asset manager incentivises the asset man-
ager to align its investment strategy and decisions with 
the profile and duration of the liabilities of the institution-
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32. Art. 3h(2) of the SRD and Art. 1septies(2) of the Law.
33. Art. 3i of the SRD and Art. 1octies of the Law.
34. Art. 2g of the SRD and Art. 1(6) of the Law.
35. Art. 1(2) of the SRD and Art. 1(5) of the Law.

36. Art. 3j of the SRD and Art. 1nonies of the Law.
37. Art. 2(d) of the SRD and Art. 1(6) of the Law.
38. Art. 1(5) of the SRD and Art. 1(4) of the Law.

al investor, in particular long-term liabilities; (b) how that 
arrangement incentivises the asset manager to make 
investment decisions based on assessments about the 
medium to long-term financial and non-financial perfor-
mance of the investee company and to engage with in-
vestee companies in order to improve their performance 
in the medium to long term; (c) how the method and time 
horizon of the evaluation of the asset manager’s per-
formance and the remuneration for asset management 
services are in line with the profile and duration of the 
liabilities of the institutional investor, in particular long-
term liabilities, and take absolute long-term performance 
into account; (d) how the institutional investor monitors 
portfolio turnover costs incurred by the asset manager 
and how it defines and monitors a targeted portfolio 
turnover or turnover range; and (e)  the duration of the 
arrangement with the asset manager. If one or more of 
such elements were to not be included, a clear and rea-
soned explanation must be provided.32

Finally, asset managers must disclose, on an annual basis, 
to the institutional investor with which they have entered 
into the arrangements referred to above how their invest-
ment strategy and the implementation thereof complies 
with that arrangement and contributes to the medium to 
long-term performance of the assets of the institutional 
investor or the fund. Such disclosure shall include report-
ing on the key material medium to long-term risks asso-
ciated with the investments, on portfolio composition, 
turnover and turnover costs, on the use of proxy advisors 
for the purpose of engagement activities and their policy 
on securities lending and how it is applied to fulfil its en-
gagement activities if applicable, particularly at the time 
of the general meeting of the investee companies. Such 
disclosure must also include information on whether and, 
if so, how they make investment decisions based on eval-
uation of medium to long-term performance of the inves-
tee company, including non-financial performance, and 
on whether and, if so, which conflicts of interests have 
arisen in connection with engagements and activities and 
how the asset managers have dealt with them.33

VI. PROXY ADVISORS

Proxy advisors are defined as legal persons that analyse, 
on a professional and commercial basis, the communica-
tion of firms and, where relevant, other information of 
listed companies with a view to informing investors on 
their voting decisions by providing research, advice or vot-

ing recommendations that relate to the exercise of voting 
rights.34

Proxy advisors fall within the scope of the SRD II and the 
Law to the extent that they provide services to sharehold-
ers with respect to shares of companies which have their 
registered office in a Member State and which shares are 
admitted to trading on a regulated market situated or 
operating within a Member State.35

Proxy advisors are subject to certain transparency obli-
gations in the sense that they must publicly disclose any 
reference to a code of conduct that they apply and re-
port on the application of that code of conduct. In case 
of non-application of a code of conduct, a clear and 
reasoned explanation should be provided. Where proxy 
advisors apply a code of conduct but depart from any 
of its recommendations, they must declare from which 
parts they depart, provide explanations for doing so and 
indicate, where appropriate, any alternative measure 
adopted. In addition, proxy advisors are also required to 
disclose on an annual basis key information in relation to 
the preparation of their research, advice and voting rec-
ommendations.36

UCITS and AIFs, or their asset managers, frequently have 
recourse to the services of proxy advisors while investing 
in shares traded on regulated markets. As a result of the 
implementation of the SRD  II, the relevant investment 
funds will be able to rely on the annual disclosures to be 
made by proxy advisors in order to assess the accuracy 
and reliability of the activities provided by the relevant 
proxy advisors.

VII. INTERMEDIARIES

Intermediaries are persons, such as investment firms, 
credit institutions and central securities depositaries, 
which provide the services of safekeeping of shares, ad-
ministration of shares or maintenance of securities ac-
counts on behalf of shareholders or other persons.37

The provisions of the SRD II are applicable to intermedi-
aries, insofar as they provide services to shareholders or 
other intermediaries in relation to shares of companies 
which have their registered office in a Member State and 
whose shares are admitted to trading on a regulated 
market situated or operating within a Member State.38 
The Law also applies to intermediaries which have nei-
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45. Art. 11ter of the Law.
46. Art. 1(6) of the Law.

ther their registered office nor their head office in the EU 
when they provide the services referred to above.39

Intermediaries must communicate without delay to the 
investee company  the shareholder identity.40 Interme-
diaries must also transmit, without delay, to the share-
holder the information which the company is required to 
provide to the shareholder, to enable the shareholder to 
exercise the rights deriving from its shares (or a notice 
indicating where that information can be found on the 
company’s website).41 Furthermore, intermediaries must 
facilitate the exercise of the rights by the shareholder, in-
cluding the right to participate and vote in general meet-
ings.42 Moreover, intermediaries must publicly disclose any 
applicable charges for services provided and ensure that 
such charges are non-discriminatory and proportionate in 
relation to the actual costs incurred for delivering such 
type of services.43

Investment funds often do not invest directly in target 
companies whose shares are traded on regulated mar-
kets, but rather through intermediaries or chains of in-
termediaries. The new provisions aim to prevent such 
indirect holding structures from hindering shareholder 
engagement.44 Based on the provisions of the SRD II, in-
vestment funds will now be able to rely on their interme-
diaries in order to obtain the information which the inves-
tee company is required to publish and to exercise their 
rights as shareholders in general meetings of the investee 
company.

VIII. SANCTIONS

The directors are jointly and severally liable for any dam-
ages resulting from the violation of their obligations un-
der the Law.45

A director is defined in the Law as any member of an 
administrative, management, or supervisory body of a 
company as well as the chief executive officer and, if such 
function exists within a company, the deputy chief exec-
utive officer.46 The relevant definition does not specify 
that the term ‘company’ is used within the meaning of a 
‘company having its registered office in a Member State 
and the shares of which are admitted to trading on a reg-
ulated market’. Therefore, it must be assumed that the 
term ‘company’, in this context, also includes other actors 
referred to in the Law, such as asset managers and in-
stitutional investors. Based on the above assumption, di-
rectors of asset managers and institutional investors are 

likely to be jointly and severally liable for any damages 
resulting from the violation of their obligations under the 
Law.

IX. OPEN ISSUES AND CHALLENGES

Given the recent nature of the new requirements and the 
lack of abundant market practice, it is currently difficult 
to assess the concrete impact of the SRD II and the Law 
on the investment fund industry. Furthermore, there are 
also some critical open issues and challenges that should 
be taken into account.

In case of delegation of portfolio management to a del-
egate based in the EU which qualifies as a MiFID invest-
ment firm, authorised AIFM or ManCo, the delegate itself 
falls within the scope of the definition of an asset manag-
er and, as a consequence, within the scope of the SRD II. 
Nevertheless, it is unclear whether the transparency ob-
ligations apply only at the level of the delegated portfo-
lio manager or at both the level of the delegate and the 
level of the AIFM, ManCo or SIAG which is delegating the 
portfolio management. The existence of an engagement 
policy at the level of the delegated portfolio manager 
could likely be regarded as a sufficient justification for an 
exemption of the delegating AIFM, ManCo or SIAG.

If the delegate is a third country entity and/or does not 
qualify as a MiFID investment firm, authorised AIFM or 
ManCo, the situation becomes more complex. Indeed, 
even if such entities are considered as outside the scope 
of the SRD  II, it could be argued that the delegation of 
portfolio management should not lead to any bypass of 
the transparency obligations provided for by the SRD II. 
Therefore, when delegating the portfolio management to 
a third country entity, it would be in the interest of the rel-
evant AIFMs, ManCos and SIAGs to contractually oblige 
the delegated entity to put in place an engagement policy 
and to comply with the relevant disclosure requirements.

An additional element of complexity is constituted by 
the overlap between the obligations set forth under the 
SRD II, on the one hand, and UCITS as well as AIFMD rules, 
on the other hand, in terms of transparency and voting 
rights strategy. Indeed, investment fund managers are 
already obliged under both the UCITS and AIFM regimes 
to report on investment activities, portfolio composition, 
turnover costs and conflicts of interests. Furthermore, 
UCITS ManCos and AIFMs are also required to develop 
an adequate and effective strategy for determining when 
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52. Ibid., p. 24–25.

and how voting rights attached to instruments held in the 
managed portfolios are to be exercised to the exclusive 
benefit of the UCITS/AIF concerned and its investors.47 
Therefore, a key issue for asset managers in the near fu-
ture will be how to deal with the aforementioned overlap 
that could lead to an ‘unnecessary duplication of duties 
for asset managers’.48

The development and implementation of an engagement 
policy require an investment in people and processes. En-
gaging with an issuer on a particular issue or theme may 
last months or years. This requires an extended commit-
ment of skilled experts to monitor assets, prioritise issues 
for engagement and engage credibly and constructively. 
Many asset managers see their engagement with inves-
tee companies as a competitive advantage. However, 
some of these benefits accrue not only to the asset man-
ager that incurs the costs of exercising engagement, but 
also to all other investors. As such, certain asset manag-
ers may not invest as fully as they otherwise might and 
instead ‘free ride’ on the engagement of others.49

Implementing an engagement policy means challenging 
issuers’ strategies and decisions, influencing the corpo-
rate strategy to further the issuers’ interests, engaging 
deeply with investee companies, closely monitoring and 
engaging with boards and management of investee com-

panies. Asset managers of UCITS funds will have to as-
sess how such implementation of an engagement policy 
is compatible with legal investment restrictions applica-
ble to UCITS, pursuant to which a UCITS may not acquire 
any shares carrying voting rights which would enable it to 
exercise significant influence over the management of an 
issuing body.50

The willingness of asset managers to invest in the de-
velopment and implementation of an engagement poli-
cy may also depend on the investment strategies which 
they pursue. Where asset managers hold fewer liquid 
assets, have less diverse portfolios and/or are unable to 
exit investments, there may be a greater incentive to use 
engagement policies as a tool to protect asset value. By 
contrast, actively managed funds investing in liquid secu-
rities may consider it preferable to sell down rather than 
deeply engage with investee companies.51

Index-tracker funds do not give the asset manager the 
choice whether or when to exit. The inability to exit in-
vestments increases the incentive to undertake engage-
ment activities. On the other hand, passive investors can 
compete largely on the basis of lower fees, possibly in-
creasing incentives to free ride on engagement benefits 
provided by others rather than incur engagement costs 
themselves.52 


