
arendt.com 

AML V: How to safely navigate 
through the new requirements of 

Directive (EU) 2018/843 ! 

 
Stéphane Badey 

Partner 
 

Arendt Regulatory & 
Consulting 

 
Manfred Hoffmann 

Counsel 
 

Investment Management  

Glenn Meyer 
Partner 

 
Banking & Financial Services 

Client  Webinar May 5th 2020 



2 arendt.com 

Agenda 

I. Introduction 
 

II. Scope  
 

III. Professional customer due diligence (“CDD”) 
obligations – What’s new? 
 

IV. Adequate internal organisation – new components !   
 

V. New and enhanced supervisory and cooperation 
rules  
 
 



3 arendt.com 

I. Introduction 



4 arendt.com 

I. Introduction 
 
1. Reminder: the Luxembourg AML-CTF framework has 
significantly evolved over recent years 

May 2015 

o Directive (EU) 2015/849 on the 

prevention of the use of the 

financial system for the purposes 

of money laundering or terrorist 

financing (“AML IV”). 

 

o Regulation (EU) 2015/847 on 

information accompanying 

transfers of funds, repealing 

Regulation (EC) 1781 on 

information on the payer 

accompanying transfers of funds.  

 

Delegated 

regulation (EU) 

2016/1675 

identifying high-risk 

third countries with 

strategic 

deficiencies 

supplementing 

AML IV.   

 

July 2016 

AML V 

May 2018 October 2018 

Directive (EU) 

2018/1673 on 

combating money 

laundering by 

criminal law (“AML 

VI”).  

July 2019 

Directive (EU) 

2019/1153 laying 

down rules facilitating 

the use of financial 

and other information 

for the prevention, 

detection, 

investigation or 

prosecution of certain 

criminal offences.  
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I. Introduction 
 
1. Reminder: the Luxembourg AML-CTF framework has 
significantly evolved over the recent years 
 

December 2017 February 2018 

Law of 23 December 

2017 implementing the 

tax reform 

 

Law of 13 February 2018 implementing AML IV and 

amending the 2004 Law: 

 

o new definitions; 

o extended scope of persons and activities; 

o development and reshaping of the risk-based 

approach; 

o extension of enhanced customer due diligence 

(“EDD”) measures to domestic politically exposed 

persons (“PEPs”); 

o reinforcement of the sanctioning powers of the 

competent authorities. 

 

 

August 2018 

Law of 1 August 2018 on 

the access to AML-CTF 

related information by the 

national tax authority. 

 

Law of 10 August 2018 on 

the information to be 

obtained and held by 

fiduciary agents. 

 

Law of 10 August 2018 on 

the organisation of the 

Cellule de renseignement 

financier. 
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I. Introduction 
 
1. Reminder: the Luxembourg AML-CTF framework has 
significantly evolved over the recent years 

Law of 13 January 2019 establishing a register 

of beneficial owners (the “RBO Law”):  

 

o obligation to hold the information regarding 

the beneficial owners (“BOs”) at the legal 

entities’ registered office (the “Internal File”); 

 

o obligation to register the information regarding 

the BOs in the register of beneficial owners 

(the “RBO”), maintained by the Luxembourg 

Business Registers GIE (the “LBR”). 

 

 

January 2019 

Law of 25 March 2020 implementing 

AML V and amending the 2004 Law 

(« AML V Law »). 

 

Law of 25 March 2020 establishing a 

central electronic data retrieval system 

concerning IBAN accounts and safe-

deposit boxes.  

March 2020 
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I. Introduction 
 
2. What is the AML V Law about? 

 
■ Only part of a legislative package (30 March 2020)  

 
■ Implements AML V and amends the law of 12 November 2004 on the fight 

against money laundering and counter terrorism financing (the “2004 Law”) 
 

■ Some gold plating has been done !  
 

■ The main changes brought by the AML V Law affect all professionals 
subject to the 2004 Law, such as: 
 

□ credit institutions;  

□ investment firms and other professionals of the financial sector; 

□ investment funds and their management companies;  

□ insurance companies, etc. 
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I. Introduction 

■ The main changes entailed by the AML V Law are in essence the following :  

 
 extended scope of professionals subject to AML-CTF obligations, notably in the following 

sectors: 

 → trade of art 

 → real estate 

 → virtual assets and currencies; 

 

 limitation of the use of prepaid cards; 

 reinforcement of the CDD measures applicable to professionals, including new rules for 
EDD measures; 

 new rules for professionals relying on third parties for their CDD measures (i.a. the third 
party introducer regime); 

 reinforcement and alignment of the powers of self-regulatory bodies (e.g. Institut des 
Réviseurs d’Entreprises, Ordre des avocats) to the ones applicable for competent 
authorities; and 

 strengthening of both national and international cooperation powers between competent 
authorities and self-regulatory bodies.  
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II. Scope  
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II. Scope 
 
1. Extended scope of professionals subject to AML-CTF 
obligations 
 
 

 Persons trading or acting as intermediaries in the trade of works of art 

 (auction houses, art galleries…) ≥ EUR 10.000 

 

 Persons storing, trading or acting as intermediaries in the trade of works of art 

  (freeports)  ≥ EUR 10.000 

 

 Real estate agents (letting component – rent ≥ EUR 10.000)  

 

 

 Real estate developers acting as intermediaries with regard to purchase or sale 

http://www.google.lu/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=0ahUKEwitsduUw7jNAhUCJ5oKHfekC-IQjRwIBw&url=http://www.clipartpanda.com/categories/cooperation-20clipart&psig=AFQjCNHULdkpVIabTng9giPgKdDUrH1b5A&ust=1466578017651573
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II. Scope 
 
1. Extended scope of professionals subject to AML-CTF 
obligations 
 

 Any person who commits to provide, directly or via another person to whom s/he is related, 
a material assistance or advice from a tax perspective as a principal economic or 
professional activity;  

 

 

 Virtual asset service providers  

 

 

 

 Custody and administration service providers 
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II. Scope 
 
1. Extended scope of professionals subject to AML-CTF 
obligations (clarifications…) 
 

■ Although this was already provided for in the 2004 Law, the AML V  Law emphasizes 
that the Luxembourg AML-CTF obligations apply to: 

 All tied agents as defined under Article 1 of the financial sector law of 1993; 

 All agents as defined under Article 1 of the payment services law of 2009; 

 all Luxembourg branches of professionals incorporated outside of Luxembourg;  

 All professionals providing services into Luxembourg on a cross-border 
basis without a physical presence in Luxembourg. 

 
 
■ All professionals who are now falling within the scope of the 2004 Law will thus need 

to comply with all relevant AML-CTF obligations contained in the 2004 Law (i.a. 
CDD obligations, internal organisation and cooperation obligations with competent 
authorities).  
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III. Professional CDD obligations – What’s new? 
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III. Professional CDD obligations – What’s new?  
 
1. Specifications in relation to CDD measures – Prepaid Cards 

 

 limits the use of prepaid cards and e-money by lowering the threshold below which the 
simplified CDD measures may be applied from EUR 500 to EUR 150; 

 

 provides that credit and financial institutions acting as acquirers must only acquire 
payments made by means of anonymous prepaid cards issued in third countries which 
meet requirements equivalent to those laid down in Article 3-1, paragraph 4, indents 1 and 2 
of the 2004 Law (i.a. third countries which represent a low risk of AML-CTF).  

https://www.google.com/url?sa=i&url=https://www.monisnap.com/fr/blog/article/carte-prepayee-bancaire/&psig=AOvVaw25Ik6Zac3AtGstJurjcRxN&ust=1588266167604000&source=images&cd=vfe&ved=0CAIQjRxqFwoTCKC4wtiOjukCFQAAAAAdAAAAABAX
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III. Professional CDD obligations – What’s new? 
 
2. Specifications in relation to CDD measures – BO 
  
 Specifications relating to the measures to be taken in relation to the 

identification and verification of the identity of BO of legal entities and other 
legal arrangements:  

 
 Clarification of the methodology to be followed for the identification and verification of the 

identity of the BO of legal entities 

 identification of the natural persons, if any, who ultimately hold a controlling interest (within the 
meaning of Article 1(7)(a)(i) of the 2004 Law) in a legal person ; 

 if there are doubts as to whether the persons having a controlling interest are the beneficial owners, 
or where no natural person exercises control through a participation, the identification of natural 
persons, if any, exercising control of the legal person by other means; 

 where no natural person can be identified, the identification of any relevant natural person who holds 
the position of senior managing official. 

 ‘control by other means’ now defined by reference to the law on commercial companies and in 
accordance with the a number of criteria.  

 

 Documentation obligation of such verification process (including of any difficulty)  
 

 Similar clarification for trusts, fiduciary arrangements and other legal arrangements  
 

 When contracting with an entity subject to RBO registration – collecting proof thereof ! 
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III. Professional CDD obligations – What’s new? 
 
2. Specifications in relation to CDD measures - BO 

 Specifications relating to the identification and verification of beneficiaries of 
life insurance contracts or other investment-related insurance contracts:  

 
 
 Requirement to identify and verify the identity of the beneficiary of the life insurance 

contract or other investment-related insurance only where the relevant contract was entered 
into or negotiated by the relevant bank or financial institution acting as intermediary.  
 

 This identification and verification must take place at the time of payout.   
 

 In case of partial or total assignment, the identification and verification must  take place at the time 
of the assignment to the natural or legal person which receives for its own benefit the value of the 
contract.  
 

 The beneficiary must be taken into account as a risk factor when carrying out the risk 
assessment of the relevant relationship.  
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III. Professional CDD obligations – What’s new? 
 
3. Specifications in relation to CDD measures - Proxies 

 

 For all clients: measures to be taken regarding the identification and verification of the identity of 
any person acting in the name or on behalf of the customer  

 

 For clients in the form of a legal entity or a legal arrangement: measures to be taken in order to 
ensure  

 

 a proper understanding of the nature of the customer’s activity and the legal structure of the 
customer 

 verification of the name, legal form, existence (proof of incorporation or inception) 

 receipt of information on the main places of business, managers, managers of trustees… 

 

 Alignment with article 20 of CSSF  Regulation 12/02 
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III. Professional CDD obligations – What’s new? 
 
4. Specifications in relation to CDD measures – Third parties  

 

 Ensuring that the third party introducer meets the eligibility criteria of the 2004 Law (not 
new!) 

 

 Prohibition from using third parties established in high-risk countries, with one exception 
(mere clarification!) 

 

 Ensuring that the third party  

 immediately provides the information requested by Article 3; 

 Appropriate safeguards are in place to ensure that, upon request, the third party 
immediately provides the underlying documentation to that effect; and  

 is subject to regulation, supervision and that it complies with the relevant CDD 
obligations under the 2004 Law.  

 

 New criterion as regards the presumption of compliance in relation to group wide 
programs (risks related to high risk jurisdictions) 
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III. Professional CDD obligations – What’s new? 
 
5. New technologies for CDD measures 

 Recourse to electronic means of identification and verification of identity:  
 
 

 Clearer legal framework with respect to electronic identification and verification of the identity 
of the customer (and, where relevant, of the beneficial owners and agents). 
 
 

 The 2020 Law enables the electronic identification and verification of identity via trusted 
services as set out in Regulation (EU) No 910/2014, or any other secure, remote or electronic 
identification  process regulated, recognised, approved or accepted by the relevant 
national authority.  

https://www.google.com/url?sa=i&url=http://www.corporatenews.lu/fr/archives-shortcut/archives/article/2019/04/luxtrust-renforce-la-securite-des-donnees?author%3DLuxtrust&psig=AOvVaw2FrK66QUIS8A0Yo-3Hxypd&ust=1588266371293000&source=images&cd=vfe&ved=0CAIQjRxqFwoTCMiVvLmPjukCFQAAAAAdAAAAABAE
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III. Professional CDD obligations – What’s new? 
 
6. Clarifications in relation to EDD measures – Transaction Monitoring 

 Clarifications regarding transactions which must be subject to enhanced 
scrutiny: 
 
 

 The AML V Law specifies the concept of « complex and usual transaction », which triggers EDD 
measures, through the inclusion of four alternative criteria:  

 

 complex transaction;  

 transaction with an unusually high amount; 

 transaction operated in an unusual manner;  

 the transaction does not have an apparent economic/legal purpose.  

 
 Transactions which meet one or more of these criteria must also be subject to enhanced scrutiny 

by professionals, who must assess the context and objective of such transactions.  

https://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&ved=2ahUKEwiDqbjV3t_kAhWQbFAKHQn6CJIQjRx6BAgBEAQ&url=https://www.huffpost.com/entry/stepping-up-the-fight-against-money-laundering-and_b_5978ac76e4b0940189700e1f&psig=AOvVaw2PJkc2unUwKfObX2BdIc_T&ust=1569080532226190


21 arendt.com 

III. Professional CDD obligations – What’s new? 
 
6. Clarifications in relation to EDD measures - PEP 

  
 Clarifications relating to the concept of politically exposed persons (“PEPs”): 

 

 
 The AML V Law has deleted the reference contained in the 2004 Law to the fact that a person is 

no longer considered as a PEP if such person has not been entrusted with prominent public 
functions for a year or more.  
 

 Professionals are thus required to continue to apply an appropriate risk-based approach to a 
former PEP until the relevant person no longer presents a particular ML-TF risk and, in any 
case, for a minimum period of 12 months. 
 

 The AML V Law also includes the relevant persons who will be listed on the list of PEPs to be 
published by the European Commission in the definition of PEP.  



22 arendt.com 

III. Professional CDD obligations – What’s new? 
 
6. Clarifications in relation to EDD measures - PEP 

 Clarifications relating to the concept of politically exposed persons (“PEPs”): 

 
 Professionals, in connection with transactions or business relationships with PEPs, must obtain 

an authorisation at a senior level before executing a transaction or entering into or 
maintaining a business relationship with such PEPs.  
 
 

 Professionals must take all appropriate measures to establish the origin of the assets and 
funds involved in the business relationship or transaction with such PEPs.  

https://www.google.com/url?sa=i&url=http://ftalphaville.ft.com/2020/02/26/1582705518000/Helicopter-money-is-here/&psig=AOvVaw1wJhpvbW72-Q47eqzvDTGY&ust=1588266447012000&source=images&cd=vfe&ved=0CAIQjRxqFwoTCNj1x92PjukCFQAAAAAdAAAAABAE
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III. Professional CDD obligations – What’s new? 
 
6. Clarifications in relation to EDD measures – High-Risk Countries 

 
 

 Clarifications relating to the measures to be taken in relation to transactions 
involving high-risk countries:  
 

 The AML V Law provides for a new definition of “high-risk countries”: 
 
“a country that appears on the list of high-risk third countries identified pursuant to Article 9(2) of   
AML V or designated as higher risk by the FATF as well as any other country that the supervisory 
authorities and professionals consider in the context of their assessment of money laundering and 

terrorist financing risks as a high-risk country on the basis of the geographical factors set out in Annex 
IV (of the 2004 Law)” 
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III. Professional CDD obligations – What’s new? 
 
6. Clarifications in relation to EDD measures – High Risk Countries 

 
 

■ Clarifications with respect to the measures to be taken by professionals carrying out 
transactions involving high-risk countries:  
 

 a minimum set of EDD measures to be taken by professionals when facing a relationship 
involving i.a. a customer in a high risk-country, 

 

 countermeasures to be applied in relation to transactions involving high-risk 
countries: 
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III. Professional CDD obligations – What’s new? 
 
6. Clarifications in relation to EDD measures – role of competent 
authorities 

■ The AML V Law  provides for measures which may be taken by national 
competent authorities and self-regulatory bodies towards high-risk countries, 
such as:  

 refusing the establishment of subsidiaries or branches or representative offices of entities from such 
countries, or otherwise taking into account the fact that the relevant entity is from a country that does not 
have an adequate AML-CTF regime; 

 prohibiting entities subject to the 2004 Law from establishing branches or representative offices in such 
countries, or otherwise taking into account the fact that the relevant branch or representative office would 
be in a country that does not have an adequate AML-CTF regime; 

 requiring increased supervisory examination or increased external audit requirements for subsidiaries and 
branches located in such countries; 

 requiring increased supervisory examination or increased external audit requirements for financial groups 
with respect to all their subsidiaries and branches located in such countries;  

 obliging credit and financial institutions to review and modify or, if necessary, terminate correspondent 

relationships with client institutions in such countries.  

 

 Such measures must be notified to the European Commission prior to 
their implementation.   

 

https://www.google.com/url?sa=i&url=https://www.epr.eu/european-commission-publishes-winter-package/&psig=AOvVaw3Ei7VqtVuyaQ5KzmsIyNR4&ust=1588266584708000&source=images&cd=vfe&ved=0CAIQjRxqFwoTCLjhpJ-QjukCFQAAAAAdAAAAABAE
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III. Professional CDD obligations – What’s new? 
 
6. Clarifications in relation to EDD measures – Correspondent Banking 

 Extension of EDD measures to be applied to correspondent banking 
relationship:  

 
 

 The AML V Law has abandoned the distinction between correspondent banking relationships with 
respondent institutions located in third countries or Member States presenting higher risks of ML-
TF and now requires the application of EDD measures to all correspondent banking 
relationships, irrespective of the country in which the respondent is located.  
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III. Professional CDD obligations – What’s new? 
 
6. Clarifications in relation to EDD measures – Correspondent Banking 

 Extension of EDD measures to be applied to correspondent banking 
relationship:  

 
■ Professionals involved in cross-border correspondent banking relationships and similar 

relationships with a client institution must: 

 
 know whether such institution has been subject to investigation or action by a 

supervisory authority; 

 clearly understand and document their respective AML-CTF responsibilities; 

 with respect to “payable-through” accounts, ensure that the respondent institution has 
verified the identity of, and performed ongoing due diligence on, the customers 
having direct access to accounts of the respective credit, financial or other institution 
involved, and that it is able, upon request, to provide relevant customer due diligence data 
and information to the correspondent institution; and 

 not enter into or maintain a corresponding relationship with a shell bank or with an 
institution known to enable a shell bank to use its accounts.  
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IV. Adequate internal organisation – new components !  
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IV. Adequate internal organisation – new 
components !  
 
1. Internal organisation and intra-group policies 

 

 Reinforcement of the internal organisation processes 
 

 
■ Internal control functions, including internal audit functions, must have sufficient resources 

and independence to ensure the verification of all relevant procedures, policies and control 
measures.  
 
 

■ The compliance officer and other relevant staff must have timely access to customer 
identification and other due diligence information, transaction records and other relevant 
information.  
 

 
■ Professionals must act independently, implement appropriate procedures when hiring 

employees according to applicable criteria of honorability, competence and experience and set 
up special ongoing training programs for employees and members of the management bodies 
and directors.  
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IV. Adequate internal organisation – new 
components ! 
 
1. Internal organisation and intra-group policies 

 Reinforcement of the internal organisation processes 
 

 
■ The AML V Law specifies that policies and procedures at the level of the group must:  

 

 be implemented effectively and in an appropriate manner, taking into account in particular 
the identified ML-TF risks; 

 

 make available to the compliance and internal audit functions at the level of the group 
information only on AML-CTF findings from branches and subsidiaries and provide 
adequate guarantees regarding the confidentiality and use of the information exchanged. 

 
■ Professionals operating establishments in another Member State are required to apply measures 

that are at least equivalent to both national and European obligations and to list explicitly the 
measures for the retention of the relevant information and documents.  
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IV. Adequate internal organisation – new 
components ! 
 
2. Specifications in relation to Risk Assessment 

 
 Special focus on the need and components of the risk assessment 
 

 Take appropriate measures to identify, assess and understand the money laundering 
and/or terrorism  (“ML-TF”) risks they present; 

 

 Take into account all relevant risk factors before assessing their global risk level  

 

 Identify the types of mitigation measures to be implemented when carrying out their own 
risk assessment 

 
■ This risk assessment must take into account the national and supranational risk 

assessment 
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V. New and enhanced supervisory and cooperation 
rules 
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V. New and enhanced supervisory and 
cooperation rules 
 
Enhanced supervisory powers and cooperation between 
the competent authorities 

■ Whistleblowing: implementation of more efficient mechanisms to encourage internal and external 
whistleblowing in relation to potential or actual violations of AML-CTF obligations 

 
■ Protective legal regime has been further improved for whistleblowers 

 
■ The supervisory and sanctioning powers of self-regulatory bodies have been aligned with 

the relevant powers of the other national competent authorities (such as the CSSF, the 
Commissariat aux Assurances (“CAA”) or the Administration de l’Enregistrement et des 
Domaines).  
 

■ Clear cooperation framework between various supervisory authorities, i.a. 

 Competent authorities - self-regulatory bodies - Cellule de Renseignement Financier 

 CSSF and CAA in respect of banks and financial institutions (prudential supervision and AML-CTF 
purposes / national level) 

 CSSF, CAA and competent supervisory authorities at EU level 

 Competent authorities and self-regulatory bodies and their foreign counterparts  

 

 

 
 
 
 

 



QUESTIONS & ANSWERS 



Thank you for your attention!  
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Important  Notice and Disclaimer : Whilst a best efforts approach has been taken to ensure the accuracy of the information provided in this 

presentation, as at the date thereof, this information is only designed to provide with summarised, and therefore non complete, information 

regarding the topics covered. As such, this presentation does not constitute legal advice, it does not substitute for the consultation with legal 

counsel required prior to any undertakings and it should not be understood as investment guidelines. If you would like to receive a legal 

advice on any of the issues raised in this presentation, please contact us. 

  


